POSITION PAPER ON THE RATIFICATION OF THE TREATY
BETWEEN THE REPUBLIC OF THE PHILIPPINES AND CANADA
ON THE TRANSFER OF SENTENCED PERSONS AND ON
COOPERATION IN THE ENFORCEMENT OF PENAL SENTENCES

The Commission on Human Rights of the Philippines, as the national human rights
institution of the country with Status “A” compliance with the Paris Principles issues this
Position Paper on the Ratification of the Treaty between the Republic of the Philippines
and Canada on the Transfer of Sentenced Persons and On Cooperation in the
Enforcement of Penal Sentences. The Commission welcomes the opportunity to provide
its comments on the proposed measure before the 19th Congress of the Senate of the
Philippines. We express our support for the ratification of such a measure, which has been
pending since 2003, believing that this would serve best the interests of both our
countries, and the sentenced persons desiring to be transferred to their country of
citizenship.

I. On the Provisions of the Treaty

The treaty establishes the process whereby sentenced persons in one State are
given the opportunity to be transferred to the State of their citizenship. This is done
through the establishment of a Central Authority for each State under Article 3, which
shall be the Department of Justice (DOJ) for the Philippines, and the Solicitor General for
Canada. The procedures also provide for sufficient protection for the sentenced persons
as they cannot be transferred to the country of their citizenship without their consent as
stated under Article 4 (6). Should they be unable to give their consent due to their age, or
physical or mental condition, another person who is entitled to act on their behalf may
give consent. In terms of jurisdiction, the treaty respects the independence of the justice
system of the transferring State as it retains exclusive jurisdiction over the judgments of
its courts.

II. Onthe Benefits of the Treaty

The Commission believes that the treaty benefits both States, especially the
Philippines since the jail and prison congestion in our country has been globally
recognized.! On one hand, this provides a new mode of release available to Canadian
citizens serving their sentences in the Philippines. Moreover, with the condition of the
jails and prisons being overcrowded, the services available to the Canadian citizens in the
Philippines will not be comparable with those that they may receive in Canada. With the
limitations due to budget and personnel, the Canadian citizens will not be able to avail of
individualized treatment in the Philippines, as indicated under Rule 89, par. 1 and 3 of
the UN Minimum Standards for the Treatment of Prisoners, or otherwise known as the

! Raymund Narag, State of the PH in 2018: Our jails are now world’s most congested, PCIJ, 23 July 2018, available
at https://pcij.org/2018/07/23/state-of-the-ph-in-2018-our-jails-are-now-worlds-most-congested/ (last accessed 22
June 2024).
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“Mandela Rules.”2 Although the Commission recognizes the significant progress that the
Bureau of Jail Management and Penology as well as the Bureau of Corrections have
achieved in addressing congestion, there is still more work to be done, and it will be for
the best interest of the Canadian citizens to be transferred to their country of citizenship.

On the other hand, for both Filipino citizens serving their sentences in Canada and
Canadian citizens serving their sentences in the Philippines, the opportunity to be
transferred to their countries of citizenship complies with Rule 59 of the Mandela Rules,
which states that “[p]risoners shall be allocated, to the extent possible, to prisons close to
their homes or their places of social rehabilitation.”s The sentenced persons will be able
to better prepare for their reintegration into society if they are imprisoned in facilities
nearest where their families are. As such, if the sentenced persons have families in the
transferring country, they are allowed to reject the proposal to have them transferred to
their country of citizenship.

III. Comments and Recommendations

Bearing in mind the objective of the treaty, the Commission respectfully provides
the Committee on Foreign Relations its comments and recommendations for the
Committee’s consideration:

1. Scope of Application (Article 4, par. 4). The provision with regard to service of
minimum period of imprisonment, and in the case of the Philippines, service of 1/3 of the
maximum period before a sentenced person may be transferred is not in accordance with
the DOJ Circular No. 90, s. 2010. As to the condition of transfer, the DOJ Circular only
provides that the part of the sentence still to be served at the time of the receipt of the
request for transfer by the administering state is at least (1) year, and is silent as to the
minimum required service of sentence.

2. Payment of Fines, Costs, Indemnities, and Pecuniary Sanctions. The
Philippine-Canada TSPA should include an express provision as to the requirement
imposed by the DOJ Circular that the sentenced person should have satisfied the payment
of fines, court costs, civil indemnities and/or pecuniary sanctions of all kinds for which
he or she is liable under the terms of the sentence, or has provided sufficient security to
ensure the payment thereof to the satisfaction of the sentencing state (Paragraph f,
Section 3).

It shall be recalled that the transfer of sentenced persons between PH and Spain and PH
and UK contain the following express provisions:

0 PH-SPAIN TSPA: Article 4, Paragraph (6), Conditions for
Transfer provides that “if the sentenced person has satisfied payment of
fines, court costs, civil indemnities xxx”.

b. PH-UK TSPA: Article 3, Paragraph (g), Conditions for Transfer
states that the sentenced person has satisfied the payment of fines and court
costs, The sentenced person is liable for civil indemnities and/or pecuniary
sanctions of all kinds under the terms of the sentence. g

Once ratified and concurred in by at least two-thirds (2/3) of all Senate Members, a treaty
becomes a source of international obligation for the Philippines under international law
and as a domestic law, where it also establishes the rights and duties of individuals,

2 UN General Assembly, United Nations Standard Minimum Rules for the Treatment of Prisoners (the Nelson
Mandela Rules): resolution / adopted by the General Assembly, AIRES/70/175, 8 January 2016,

https://www refworld.org/legal/resolution/unga/2016/en/119111 (accessed 22 June 2024).
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whether natural or juridical. Hence, the treaty shall expressly provide Jor the
duties and obligations of the parties.

3. Requests, Replies and Procedure for Transfer (Article 5, par. 4). The
provision states that, “The receiving state and the transferring state shall retain
absolute discretion to approve or refuse the transfer.” The Commission manifests
reservation as this provision runs counter to the objectives of the treaty, which set the
application, conditions, rights, and obligations for the transfer of sentenced persons.

4. Duration (Article 15). This article provides for automatic renewal of the treaty for
additional period of three years unless one of the Parties gives written notice to the other
of its intention to terminate the treaty at least six months prior to the expiration of any
three-year period.

Note that Section 21, Article VII of the Constitution provides that, “No treaty or
international agreement shall be valid and effective unless concurred in by at least two-
thirds of all the Members of the Senate.” The automatic renewal found in the treaty is not
in accordance with our Constitution.

IV, Conclusion

In sum, the Commission supports the ratification of the treaty with reservation.
The treaty highlights both nations’ dedication to protecting the rights of individuals
within their judicial systems. It provides a mechanism to ensure that sentenced persons
are treated fairly and humanely, consistent with international human rights standards,
particularly the Mandela Rules. For instance, sentenced persons will be able to choose
whether they should be transferred or not to their country of citizenship. Also, the
procedures provide for alternative modes of giving consent in case the sentenced persons
are incapable of doing so. It, likewise, considers the ease of social reintegration for the
sentenced prisoners in case they prefer to be transferred to their country of citizenship.

Issued this 315t day of January 2025, Quezon City, Philippines.
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