POSITION PAPER ON PROPOSED HOUSE BILL NOS. 5029,! 6756,2
7054,3 7307,4 AND 78015 ON AN ACT INCREASING THE AMOUNT OF
COMPENSATION FOR VICTIMS OF UNJUST IMPRISONMENT OR
DETENTION AND VICTIMS OF VIOLENT CRIMES AND
APPROPRIATING FUNDS THEREFOR, AMENDING FOR THE
PURPOSE REPUBLIC ACT NO. 7309 ENTITLED, “AN ACT CREATING
A BOARD OF CLAIMS UNDER THE DEPARTMENT OF JUSTICE FOR
VICTIMS OF UNJUST IMPRISONMENT OR DETENTION AND
VICTIMS OF VIOLENT CRIMES AND FOR OTHER PURPOSES”

The Commission on Human Rights of the Philippines, as the national
human rights institution of the country with Status “A” compliance with the Paris
Principles, issues this Position Paper on the bills proposing to increase the
compensation for victims of unjust imprisonment or detention and victims of
violent crimes. The Commission welcomes the opportunity to provide its
comments on the proposed measure before the 19th Congress of the House of
Representatives. We express our support for the passage of such a measure bearing
in mind the need for the appropriate compensation of the victims defined herein.
We, likewise, take this opportunity to encourage our legislators to expand the
coverage of compensation by proposing to include other forms of unjust detention.

I. Background

Republic Act No. 7309 (R.A. No. 7309), which was passed in 1992, created
the Board of Claims (BOC) under the Department of Justice (DOJ) allowing
individuals to file claims for compensation. These claimants must fall under any of
the four circumstances under Sec. 3 of the said law® for them to be compensated as
follows:

(a) any person who was unjustly accused, convicted and imprisoned but
subsequently released by virtue of a judgment of acquittal;

(b)any person who was unjustly detained and released without being
charged;

! Sponsored by Rep. Marvin Rillo of 4™ District of Quezon City

2 sponsored by Rep. Rufus Rodriguez, Cagayan De Oro 2™ District

3 Sponsored by Rep. Jaime Fresnedi, Muntinlupa City

* Sponsored by Rep. Michael Romero, Ph.D., 1-PACMAN Partylist

5 Sponsored by Rep. Bro. Eddie Villanueva, CIBAC Partylist

® AnAct Creating a Board of Claims Under the Department of Justice for Victims of Unjust Imprisonment or Detention
and Victims of Violent Crimes and for Other Purposes, Republic Act No. 7309 (1992).



(¢) any victim of arbitrary or illegal detention by the authorities as defined
in the Revised Penal Code under a final judgment of the court;

(d) any person who is a victim of violent crimes. For purposes of this Act,
violent crimes shall include rape and shall likewise refer to offenses
committed with malice which resulted in death or serious physical
and/or psychological injuries, permanent incapacity or disability,
insanity, abortion, serious trauma, or committed with torture, cruelly or
barbarity.

As noted by author Richard C. Gutierrez in his article “The Standards of
Injustice™, R.A. No. 7309 was the first of its kind in the Philippines allowing the
compensation of victims of unjust imprisonment and violent crimes and can be
considered as an exception to the “juridical and practical notion that the State can
do no wrong.™ The need for compensation of victims was likewise recognized by
the passage of Republic Act No. 103689 otherwise known as the “Human Rights
Victims Reparation and Recognition Act of 2013,” the second law that was passed
in the Philippines with the sole purpose of recognizing and compensating the
victims of the atrocities during martial law.

Gutierrez, likewise, observed that R.A. No. 7309 was intended to
remunerate victims of injustice following the legislative intent of Senate Bill No.
366.'0 Then Senator Neptali Gonzales stated the purpose of the bill in his
sponsorship speech on December 5, 1991:

“For some time now, a good number of our countrymen,
accused, imprisoned for crimes they did not commit, have
been crying for justice. After a long and brutalizing
imprisonment, they were set free only to face an uncertain
future. Family honors have been ruined, reputations
blemished, husbands separated from wives and children—
only because of the slow if not paralyzing judicial process...
[o]nce they go free it is only just that society repay them for
they have to pick up the pieces of a broken life.”1

This was reiterated by Senator Lina, the co-author of the said bill, during an
interpellation between him and Senator Saguisag on February 1, 1992.12

However, in Basbacio v. the Department of Justice,’3 the Supreme Court
(SC) interpreted how one may claim under Sec. 3 (a) of R.A. No. 7309, ruling that
in order to be compensated, one must have been convicted, and then subsequently
acquitted based on innocence rather than a finding of reasonable doubt. This was

739 Ateneo L. J. 164 (1995).
¥ 1d. at 164 citing Santos v. Santos, G.R. No. L-4699, November 26, 1952, available from

https://lawphil.net/judjuris/juri1952/nov1952/gr |-4699 1952.htmi (last accessed 22 August 2023).

? AnAct Providing for Reparation And Recognition Of Victims Of Human Rights Violations During The Marcos Regime,
Documentation Of Said Viclations, Appropriating Funds Therefor And For Other Purposes [HUMAN RIGHTS VICTIMS
REPARATION AND RECOGNITION ACT OF 2013), Republic Act No. 10368 (2013).

' Gutierrez, supra note 2 at 166.

g, at 167.

12 1. at 168.

1 Felicito Basbacio v. Secretary of Justice, G.R. No. 109445, November 7, 1994.
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because Sec. 3 (a) required that the claimant must have been unjustly accused,
convicted and imprisoned. The SC stated further that the basis of the prosecutor
in filing a case in court against the accused is whether “there is a reasonable ground
to believe that a crime has been committed and that the accused is probably guilty
thereof” citing Rule 112, Sec. 4 of the Rules of Court. As such, “an accusation which
is based on ‘probable guilt’ is not an unjust accusation and a conviction based on
such degree of proof is not necessarily an unjust judgment, but only an erroneous
one.”4

II. The Conditions of Places of Detention in the Philippines

The Commission published a study entitled, “Baseline Study on the
Philippine Penal Conditions: Nurturing a Human Rights Based Approach (HRBA)
to Penal Management”'5 in 2016, which outlines the situation of the penal facilities,
vet to be further worsened by the campaign against illegal drugs from the time of
publication. It notes the fragmented criminal justice system where several
government agencies manage the different places of deprivation of liberty in the
Philippines. For instance, prisons, which safekeep those persons deprived of
liberty who have been convicted and whose penalty of imprisonment ranges from
three years and one day to life imprisonment, are managed by the Bureau of
Corrections (BuCor), which in turn, are administratively supervised by the DOJ.
Jails, whether under a Municipality or a City, safekeep PDLs who are awaiting the
resolution of their cases and those convicted prisoners whose penalty of
imprisonment do not exceed three years, are managed by the Bureau of Jail
Management and Penology (BJMP). The BJMP is administratively supervised by
the Department of Interior and Local Government (DILG). As to provincial jails,
these are managed by Provincial Governments unless they have been turned over
to the BJMP. They, likewise, safekeep PDLs similar to those in BJMP jails. There
are also youth care facilities that safekeep children in conflict with the law, and
these are managed by the Department of Social Welfare and Development (DSWD)
and Local Government Units. Some of the youth care facilities are operated by non-
government organizations (NGOs), while being regulated by the DSWD.

Given this situation, different rules and regulations govern each of these
facilities depending on the agency or provincial government managing them. As
such, the experiences of the PDLs who are within these facilities differ. It also
means that some experiences of the PDLs are better documented than others. It is
worth noting, however, that there are common conditions that afflict these
different penal facilities such as the lack of facilities and space, quality personnel,
and operational resources.’® On one hand, the BuCor facilities are overcrowded in
terms of cell space, but because these facilities are located in vast tracks of land,
there is ample yard space for the PDLs to conduct activities, such as recreation,
livelihood and inmate programming.!” On the other hand, BJMP facilities are
overcrowded in terms of cell space as well as yard space as they are located in city
or municipal centers.!8 As for provincial jails, there is a lack of data since these are

s )

I3 CoMMISSION ON HUMAR RIGHTS OF THE PHILIPPINES, BASELINE STUDY ON THE PHILIPPINE PENAL CONDITIONS: NURTURING A HUMAN
RIGHTS BASED APPROACH (HRBA) TO PENAL MANAGEMENT 9-10 (20186).

1 1d. at 12,

Y4,

W 1. at 13.
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managed by different provincial governments, and data must be coordinated with
them individually.

Before the campaign against illegal drugs was declared in 2016, jails were
already congested where data shows that from 2004-2015, the national jail
congestion rates ranged from 200% to 400%.'9 Moreover, occupancy rates,2° are
higher as well. As of 2022, out of the 477 jails that BJMP manages, 338 were
congested and 139 were not.?!

As for BuCor prisons, available data show that the PDL population within
these facilities have doubled from 25,002 in 2002 to 49,515 in 2022. If we compare
this with the total ideal capacity of all prisons combined in 2023, which amounts
to 12,251,22 prison facilities have also been congested since then. Data from the
same year also show that all prison facilities were congested ranging from 136% to
370%.23 Although prison facilities are located in vast tracks of land, congestion in
these facilities is most felt in terms of the bed spaces where PDLs have to resort to
building a “kubol” or makeshift huts or rooms in order to have some space to
sleep.24 For several years, however, kubols have come under fire because they have
been used by PDLs to engage in illicit activities leading to the BuCor’s attempt to
dismantle them.?5 Some were found to be very luxurious, with high end gadgets, a
music room, and others.?¢ Unfortunately, dismantling the kubols caused elderly
and sick prisoners to sleep outdoors after their kubols were demolished in 2019.%”

Experiencing Congestion in Jails

Congestion in jails have been documented to have caused conditions that
may be considered as torture, according to a submission by non-government
organizations during the UN Human Rights Council’s Universal Periodic Review
on the Philippines in 2016.28 Of the conditions raised here were the sub-standard
conditions of the places of deprivation of liberty (PODs), as well as only having
access to contaminated food and water while in these said PODs.29 In a 2015

'Y see ANNEX A.

ai Occupancy rates = {actual jail population / ideal capacity of the jail) x 100%

*! Bureau of Jail Management and Penology, BIMP lail Facility Congestion Rate Status at 47 Sq.M., available at
https://bimp.gov.ph/images/data_and stats/09-30-22/Congestion Rate - sep 2022.png (last accessed 12
September 2023).

2 Bureau of Corrections, BuCor Statistics in Prison Congestion, availoble at https://bucor.gov.ph/wp-
content/uploads/2023/04/PDL-CONGESTION-04052023.pdf (last accessed 12 September 2023).

.

*! franco Jose Baroia, Demolition of ‘kubol’ in jail facilities start, ManiLA TiMES, 22 August 2023, available at
https://www.manilatimes.net/2023/08/22 /news/national/demolition-of-kubol-in-jaii-facilities-starts /1906461 (last
accessed 15 September 2023).

2 14,

* Tetch Torres-Tupas, Dismantle all special kubols inside Bilibid in 2 weeks or else-de Lima, INQUIRER.NET, 30
December 2014, available at https://newsinfo.inquirer.net/660639/dismantle-all-special-kubols-inside-bilibid-in-2-
weeks-or-else-de-lima (last accessed 15 September 2023).

*” Dexter Calabza, Bilibid conditions deplored after demolition of ‘kubol,” INnauirier.NET, 31 October 2019, available
at https://newsinfo.inquirer.net/1183852/bilibid-conditions-deplored-after-demolition-of-kubol {last accessed 15
September 2023).

% Balay Rehabilitation Centre and Medical Action Group, Stakeholder report to the 3rd Cycle of the UN Human
Rights Council’s Universal Periodic Review (UPR): Torture and ili-treatment in the Philippines, available at

https://tinyurl.com/yv8svsye (last accessed 2 October 2023).

Yid. at3
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presentation3° in the International Corrections and Prison Association (ICPA) 17th
Annual Conference, Dr. Persida V. Rueda-Acosta, the Chief of the Public Attorney's
Office (PAQ), since 2001,3' also observed that the conditions of detention that
resulted in the denial of sleep/rest may be considered as psychological torture
under the Anti-Torture Act.32 This lack of sleep is brought about by jail
overcrowding where the inmates are forced to take turns sleeping.33 The surge in
jail population brought about by the war on drugs were also considered to be
tantamount to torture as admitted by some jail officers.34 At the height of the war
on drugs, the Philippines became the first in terms of the list of countries with the
most congested jails in the world with a 605% congestion rate in 2016-2017.35
Although this has been lowered to 348% last year,3% the fact remains that this
figure does not consider the individual congestion rates of places of deprivation of
liberty, and that congestion remains a problem in these facilities.

In a 2005 study by Professor Raymund Narag,3” a researcher of prison
governance, the living conditions of the PDLs in Quezon City Jail were discussed.
It was considered to be an eye opener by then Supreme Court Justice Hilario
Davide, Jr., revealing how the performance of the criminal justice agencies affected
access to justice in the country.38 There, he outlined how there were inadequate
facilites and basic services;39 lacking food, not just in terms of quantity but also of
quality;4° lacking sleeping quarters/area;# inadequate personnel to address the
needs of the PDLs;42 and inadequate programs to address the rehabilitation needs
of the PDLs.43 He also outlined the concerns raised by the PDLs regarding the
loopholes in police operations such as warrantless arrests, frame-up charges,
trumped-up charges, huli-dap, palit-ulo, patong, and bribery.44 Among these,
palit-ulo has turned up in some more recent studies, albeit in a different form
where PDLs are arrested (or killed) in exchange for their family members who are
the initial targets. 45 Palit-ulo was also mentioned in the 2019 study of the

' Dr. persida Rueda-Acosta, Pregnant Inmates in Philippine Prisons: Securing and Saving Them with Gender-
Sensitive Policy Refarms, international Corrections and Prisons Association (ICPA) 17th Annual Conference

1 public Attorney's Office, Profile of Chief Public Attorney, available at https://paoc.gov.ph/page.php?id=20 (last
accessed 2 October 2023).

32 Dr. Persida Rueda-Acosta, supra note 29 at 4.

¥id at2.

H Balay Rehabilitation Centre and Medical Action Group, supra note 27 at 9.

'3 Kenneth Roland Guda, In cramped Philippine prison, authorities get creative to expand facilities, PClJ, 15
November 2022, available at https://pcij.org/article/9557/grasping-for-solutions-to-a-humanitarian-crisis-taguig-
city-jail-female-dorm (last accessed 2 October 2023).

* Office of the President Presidential Communications Office, Jail congestion rate dropped last year in
implementing BJMP paralegal problems - DILG, 11 January 2024, availabie at

https://pco.gov.ph/news releases/jail-congestion-rate-dropped-last-year-in-implementing-bimp-paralegal-
programs-dilg/ (last accessed 15 January 2023).

37 Raymund NARAG, FREEDOM AND DEATH INSIDE THE JAlL: A Look InTG THE Conormion OF THe Quezon Ciy JaiL (2005).

B1d. ativ.

¥ 1d. at 31.

14, at 32-34.

Y 1d, at 36-37.

* Id. at 45-53.

* 1d. at 54-59.

“ 1d. at 60-66.

4 Pangilinan, et al., Examining the Effects of Drug-Related Killings on Philippine Conditional Cash Transfer
Beneficiaries in  Metro  Manila, 2016-2017, 2 (2) JED 110, 123 (2020) available at

https://jied.lse.ac.uk/articles/10.31389/jied.50 {last accessed 2 October 2023},
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Commission on Human Rights on the War on Drugs from the perspective of
women and children.46

The findings from the 2005 study of Professor Raymund Narag are still
applicable today, although some conditions have worsened. These conditions may
be found in the 2022 study of the Commission on Human Rights entitled “Inside
Stories: A Report of the Situation of Women Deprived of Liberty from Select
Detention Facilities.”47 In this report, although it was focused on women and
lesbian, bisexual and transexual (LLBT) issues, it was reaffirmed that there are still
issues on congestion and access to basic necessities like water, health, sanitation,
access to justice, and security.4® New issues were also raised such as the burden of
women'’s traditional gender roles.49

III. (Re)Defining Unjustly Accused and Unjust Detention

Given the foregoing discussions that outline unjust treatment while in
detention and prison, the Commission proposes to include other definitions or
circumstances of unjust detention in the proposed amendments to R.A. No. 7309,
which expands Sec. 3 as indicated in the proposal of Rep. Jaime Fresnedi in H.B.
No. 7054 particularly referring to the addition of “any person who was unjustly
accused and imprisoned but subsequently released by virtue of a judgment of
dismissal” to the list of those who may claim compensation from the Board of
Claims. Given that there are circumstances that will not be covered by the proposed
inclusion by Rep. Fresnedi in its current wording, the Commission, wishes to
rephrase his proposal while considering the totality of circumstances that should
be covered as follows:

“[Alny person who was unjustly accused and detained but
subsequently released by virtue of a judgment of dismissal or
acquittal.” (emphasis supplied)

Defining unjustly accused

The Commission also notes that the proposal may be interpreted as too far-
reaching, given that many detainees go through the criminal justice system only to
end up being released from detention due to the failure to prosecute, as when a
witness no longer wishes to pursue their case, or when the PDL is released due to
the non-appearance of the essential witness for two consecutive hearings pursuant
to the Supreme Court Jail Decongestion Guidelines.5° As such, the Commission

4 commission on Human Rights, Panaghoy: The War on Drugs from the Perspective of Women and Children,
available at https://chr-cbservatories.uwazi.io/api/files/1654137482776bpzq6jzmfOf.pdf at 12 (last accessed 2
October 2023) citing ABS-CBN News, Robredo reveals "palit-ulo’ scheme in war on drugs, ABS-CBN News, 15 March
2017, available at https://news.abs-cbn.com/news/03/14/17/robredo-reveals-palit-ulo-scheme-in-war-on-drugs
(last accessed 2 October 2023).

47 commission on Human Rights, Inside Stories: A Report on the Situation of Women Deprived of Liberty from Select

Detention Facilities, available at https://chr.gov.ph/wp-content/uploads/2022/01/Inside-Stories-A-Report-on-the-
situation-of-Women-Deprived-of-Liberty-from-Select-Detention-Facilities. odf (last accessed 2 October 2023).

8 4. at 24.

i,

30 Supreme Court of the Philippines, Guidelines for Decongesting Holding Jails by Enforcing the Rights of Accused
Persons to Bail and to Speedy Trial, Administrative Memorandum Circular No. 12-11-2-5C [A.M. No. 12-11-2-5C], Sec.
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proposes the inclusion of the following considerations to elaborate on Rep.
Fresnedi’s proposal:

XXX

Those “unjustly accused” shall mean those persons whose

detention was brought about by unjust circumstances such as
but not limited to:

a.

d.

e,

fabrication of evidence — occurs when law enforcement
officers fabricate evidence in charging an accused. This may
include circumstances such as frame-up charges, trumped-
up charges or palit-ulo;

patong — occurs when an accused is charged with another
offense that he/she did not commit for purposes of
resolving another crime being investigated by law
enforcement; or

bribery/corruption — occurs when law enforcement officers
cause the detention of any person for consideration.
unlawful arrest — occurs when the detention arises from the
circumstances outside those identified as valid warrantless
arrest.5!

other analogous circumstances.

The claimant may present a combination of any of the

following pieces of evidence including circumstantial evidence in
order to establish their claim such as but not limited to:

a. evidence of disciplinary action taken against any of the
law enforcement officer/s who arrested the claimant
where such officer/s were declared guilty. The
disciplinary action need not be related to the
circumstances of the claimant;

b. evidence of the conviction of any of the arresting
officer/s of any offense involving moral turpitude;

¢. documentation of any human rights institution, such
as but not limited to the Commission on Human Rights
of the Philippines or non-government organizations,
including faith-based organizations and academe, of
such practices by law enforcement officers, such as
during the implementation of the war on drugs;

d. news reports establishing such practices in the area
where the claimant was arrested; or

e. investigation reports or records of a complaint from
the Commission on Human Rights of the Philippines.

XXX

10 (a) & (b) {18 March 2014), available ot https://oca.judiciary.gov.ph/wp-content/uploads/2014/04/A.M.-No.-12-
11-2-SC.pdf (last accessed S October 2023).
51 Rule 113, Sec. 5(a) of the Rules of Court
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The Commission proposes the enumeration above given the difficulty in
filing complaints against law enforcement officers, where threats to the safety of
the complainants have been documented. Some have even resulted in the death of
the complainant.52 Likewise, there have been instances where the law has been
weaponized by state agents to fabricate evidence against innocent individuals,
which are difficult to disprove because of the presumption of regularity in thc
performance of the law enforcement officer’s duties.53 In the Commission on
Human Rights Report on the Situation of Human Rights Defenders (HRD) in the
Philippines,54 there is an instance where an HRD was tagged as a member of the
New People’s Army (NPA), arrested, then falsely charged.ss After languishing for
fourteen months in jail, the HRD was acquitted.5¢ There are also other cases of
trumped up charges which resulted in eventual acquittal or dismissal of cases as
documented by the Commission as indicated in the same report.5” As such, due
consideration should be given by the State regarding these circumstances, and
therefore, should provide some form of accommodation for claimants in
establishing their claims.

(Re)Defining Unjust Detention

As to the definition of unjust detention, the Commission respectfully
submits that detention arising from any of the above-enumerated circumstances
should be considered to be unjust detention. To specify, the Commission proposes
the following definition for unjust detention:

Unjust detention shall refer to detention, which is
accompanied by or arise from circumstances that amount to a
crime or to irregularities such as but not limited to planting of
evidence, torture, fabrication of evidence, illegal arrest, and
other analogous circumstances.”

“Detention as torture shall be considered if the place of
detention where the claimant was detained is found to be
congested and non-compliant with the Minimum Standards for
the Design of BJMP Jails.58”

32 See John Sitchon, Woman who accused Cebu C:tv cops of torture, rape shot dead, RappLer, 19 April 2021, available

accessed 4 October 2023). See also Nestle Semllia Woman who sued 11 Cebu City cops for robbery, rape gunned
down, INQUIRER.NET, 19 April 2021, available at https://newsinfo.inquirer.net/1421170/woman-who-sued-11-cebu-

city-cops-for-robbery-rape-gunned-down (last accessed 4 October 2023). See as well R} Espartinez, 2 llocos Sur
police facing charges for rape and death of 15-year-old girl, Press One, 5 lJuly 2020, available at
https://pressone.ph/2-ilocos-sur-police-facing-charges-for-rape-and-death-of-15-year-old-girl/ (last accessed on 30
January 2024)

** Commission on Human Rights, Report on Investigated Killings in Relation to the Anti-lllegal Drug Campaign, April
2022, available at https://chr.gov.ph/wp-content/uploads/2022/05/CHR-National-Report-April-2022-Full-Final.pdf

at 38 (last accessed 15 January 2023).

** Commission on Human Rights, Report on the Situation of Human Rights Defenders in the Philippines, July 2020,
available at  https://chr.gov.ph/wp-content/uploads/2020/07/CHRP-2020-Report-on-the-Situation-of-Human-
Rights-Defenders.pdf {last accessed 4 October 2023).

>3 1d. at 30.

o

37 1d. at 46-48.

3% Bureau of Jail Management and Penology, The Minimum Standards for the Design of BIMP Jails v. 1, 2018,
availoble at https://www.scribd.com/document/437683030/Minimum-Standard-for-BIMP-Jails (last accessed 5
October 2023).
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