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POSITION PAPER on HOUSE BILL NO. 634

“An Act Prohibiting Discrimination on the Basis of
Sexual Orientation and Gender Identity and
Providing Penalties Therefore”

The Commission strongly endorses the passage of the
Anti-Discrimination Bill because all men are created equal and
are entitled to equal protection of the laws.

The spread of democracy and greater consciousness of
human rights around the world has been accompanied by a
“globalization” of the question of sexual orientation
discrimination. Several  jurisdictions have adopted
constitutions which include express prohibitions of
discrimination based on sexual orientation.

A person may discriminate directly against another
person either because of the sexual orientation of the person,
or because of the sexual orientation of a specific instance of
emotional-sexual conduct in which the person has engaged.
This will involve treating the other person less favourably than
persons of another sexual orientation, or than persons who
have engaged in a specific instance of emotional-sexual
conduct of another sexual orientation. One person may also
discriminate indirectly against another person by applying a
neutral requirement with which a disproportionate number of
persons of the other person’s sexual orientation are unable to
comply, and which cannot be justified.

The Commission cannot encourage any form of
discrimination based on sexual orientation may it be
committed directly or indirectly. ‘

No less than Article II, Section 11 of the 1987
Philippine Constitution provides:

“The State values the dignity of every
human person and guarantees full respect
for human rights.”

Likewise, the international community recognizes the
necessity to address the controversy on discrimination on
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Article 23 (par 1).

Everyone has the right to work, to free
choice of employment, to just and favourable
conditions of work and to protection against
unemployment.

It is noteworthy that various jurisdictions have aptly and
concretely given consideration on the international
instruments and/or treaties affecting discrimination on sexual
orientation and gender identity. The Columbian
Constitutional Court held that the condition of homosexual,
by itself, cannot be a reason for exclusion from the armed
forces (or the police), while the Tokyo District Court held
that the Tokyo Board of Education’s refusal to permit a gay
and lesbian group to sue a youth center “violated the spirit of
human rights enshrined in the constitution.”

One of the most moving events in this recent
“globalization” was, however, the 31 march 1994 decision of
the United Nations Human Rights Committee in “Toonen
vs. Australia”. The Committee found that Tasmanian laws
prohibiting all sexual activity between men violated the privacy
provision, i.e., Article 17 of the International Covenant on Civil
and Political Rights. The Philippines is one of the countries
which ratified the Covenant, hence it is bound to promote
and respect the said privacy provision of the ICCPR.

The bill is per se complete with protection clauses as it
seeks to address other controversies affecting the lives of gay,
lesbian and  bisexual persons. Sexual orientation
discrimination is not confined to emotional-sexual conduct. It
encompasses issues of employment, civil marriage and
associated rights, even parental rights. These other forms of
discrimination permit the choice, but seeks to discourage it
through other sanctions, such as failure to protect against
violence or incitement to hatred, or denial of jbbs, housing,
public funding, education, benefits for a partner or custody of
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children.
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