POSITION PAPER ON THE BILLS SEEKING TO ELIMINATE GENDER
BIAS ON MARITAL AND FAMILIAL MATTERS IN THE REVISED
PENAL CODE (ARTICLE 333, 334 AND 247 OF THE REVISED PENAL
CODE) FILED IN THE 19™ CONGRESS

The Commission on Human Rights (“Commission” for brevity), pursuant to its
mandate to recommend to Congress effective measures to promote human rightst and as
the Gender and Development Ombud tasked to advocate for the promotion and
protection of women’s human rights?, submits this position paper supporting the intent
to amend or repeal Article 333 and 334 which defines and penalizes adultery and
concubinage (House Bill Nos. 13403, 22084, 31575, 75366 and Senate Bill Nos. 2127, 11408,
1896°) and Article 247 which justifies the death of wives or daughters when caught
committing sexual intercourse with another person (House Bill Nos. 13410, 49461, 756712
and Senate Bill Nos. 54313).

The International Covenant on Civil and Political Rights (ICCPR) emphasizes the
equal right of all women and men to fully enjoy their rights, such as the right to life and

1987 PHiL. ConsT. art. XIIi, § XVII(VI).

2 Philippine Commission on Women, The Implementing Rules and Regulations of Republic Act No. 9710, Otherwise
Known as the “Magna Carta of Women”, (Mar. 30, 2020), available at https://ble.dole.gov.ph/wp-
content/uploads/2022/06/Republic-Act-No.-9710.pdf .

3 House Bill No. 1340 {An Act Decriminalizing Adultery and Concubinage, Repealing For This Purpose Articles 333 and
334 of the Revise Penal Code} Introduced by Representatives Arlene D. Brosas, France L. Castro, and Raoul Danniel
A. Manuel,

* House Bill No. 2208 (An Act Defining and Penalizing Marital Infidelity, Amending for the Purpose Act No. 3815,
Otherwise Known as the Revised Penal Code) introduced by Representative Eduardo “Bro. Eddie” C. Villanueva.

> House Bill No. 3157 (An Act Lowering the Penaity for Adultery, Amending for the Purpose Article 333 of Act No.
3815, as amended, Otherwise Known as the Revised Penal Code) introduced by Representatives Josephine
Veronique “Jaye” R. Lacson-Noel and Florencio Gabriel G. Noel.

® House Bill No. 7536 (An Act Eliminating Gender Bias in Aduiltery and Concubinage, further amending for this
Purpose Republic Act No. 3815, Otherwise Known as the Revised Penal Code, as Amended) introduced by
Representative JC M. Abalos.

7 Senate Bill No. 212 (An Act Ensuring the Fundamental Equality of Men and Women on Laws Relating to Crimes
Against Chastity, Amending for this Purpose Article 333 and Repealing Article 334 of Act 3815, Otherwise Known as
the Revised Penal Code, and for Other Purposes) filed by Senator Raffy T. Tulfo.

8 Senate Bill No. 1140 (An Act Defining and Penalizing Marital Infidelity, Amending for the Purpose Act No. 3815,
Otherwise Known as the Revised Penal Code) introduced by Senator Joel Villanueva.

® Senate Bill No. 1896 (An Act Redefining Adultery, Further Amending for this Purpose Republic Act No. 3815,
Otherwise Known ass the Revised Penal Code, as Amended) introduced by Senator Imee R. Marcos.

1% House Bill No. 1341 {An Act Repealing Article 247 of the Revised Penal Code) Introduced by Representatives Arlene
D. Brosas, France L. Castro, and Raoul Danniel A. Manuel.

*! House Bill no. 4946 (An Act Repealing Article 247 of the Revised Penal Code) introduced by Representative Gus S.
Tambunting.

2 House Bill No. 7567 (An Act Repealing Article 247 of the Revised Penal Code) introduced by Representative JC M.
Abalos.

13 Senate Bill No. 543 (An Act Repealing Article 247 of the Revised Penal Code) introduced by Senator Grace Poe.




privacy,4 and the equal protection of the law without any discrimination.s Highlighting
the equal rights between men and women and as a State Party to the Convention on the
Elimination of All Forms of Discrimination Against Women (CEDAW), the country has
committed “to take all appropriate measures, including legislation, to modify or abolish
existing laws, regulations, customs and practices which constitute discrimination against
women,”16

The United Nations Report of the “Working Group on the Issue of Discrimination
Against Women in Law and in Practice” raised its concern on the criminalization and
penalization of adultery, the enforcement of which is prejudicial to women as oftentimes
it provides stricter penalties to women who commit adultery. The Working Group added
that sexual relations between consenting adults should not be penalized as it violates the
right to privacy. With this, the Working Group calls on the States to “[R]epeal all laws
that support the patriarchal oppression of women in families, such as laws that exclude
marital rape from the crime of rape, laws that grant pardon to rapists who marry their
victims and laws that criminalize adultery.””

In addition, the Human Rights Committee General Comment No. 28 states that
laws which impose more severe penalties to women than on men for adultery violate the
right to equal protection.18

These same rights are enshrined in the 1987 Philippine Constitution which ensures
the fundamental equality before the law of women and men, and echoed in the Magna
Carta of Women, which ensures the substantive equality of women and men.2° To ensure
equal treatment before the law, the Magna Carta of Women states that the State shall take
steps to review and, when necessary, amend and/or repeal existing laws that are
discriminatory to women within three (3) years from the law’s effectivity2:, The law took
effect on September 15, 2009 and the repeal of discriminatory provisions of the Revised
Penal Code (RPC) is long overdue.

In addition to the international standards on the rights of women and the
treatment of marital infidelity, the 1987 Philippine Constitution emphasizes the
importance of marriage as the foundation of the family,22 which in turn, is the foundation
of the nation.23 The State shall, therefore, protect and strengthen the sanctity of marriage
and the family.24

14 International Covenant on Civil and Political Rights, art. 17, (Dec. 16, 1966).

13 International Covenant on Civil and Political Rights, art. 6, {Dec. 16, 1966).

18 Convention on the Elimination of Discrimination Against Women, art. 2, (Dec. 18, 1979).

17 United Nations Working Group on Discrimination Against Women In Law And In Practice, Adultery As A Criminal
Offence Violates Women’s Human Rights, {Oct. 18, 2012), available at
https://newsarchive.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?News|D=12672&Lang|D=E .

18 Office of the High Commissioner for Human Rights, General Comment No. 28, (29 March 2000), available at
https://www.refworld.org/pdfid/45139¢9b4.pdf .

191987 PHiL. ConsT. art. Ii, § XIV.

2% An Act Providing For The Magna Carta Of Women [MaGNA CARTA OF WOMEN], Republic Act No. 9710, § 2 (2009).
2yd 5§12,

22 1987 PHIL. CONST. art. XV, § II.

231987 PHIL. CONST. art. XV, § I.

241987 PHIL. CONST. art. II, § XII.
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Gender Bias on Marital and Familial Matters in the Revised Penal Code
(RPC)

The RPC defines and penalizes marital infidelity depending on the sex of the
offending spouse, placing greater burden of proof and heavier penalties on the wife;
thereby, emphasizing the gender-bias and leniency towards men who commit marital
infidelity.

Under Articles 333 and 334 of the RPC, adultery is committed when a married
woman has sexual intercourse with a man who is not her husband, while knowing that
she is married.25 On the other hand, concubinage is committed when the husband keeps
a mistress in the conjugal dwelling, or has sexual intercourse, under scandalous
circumstances, with a woman who is not his wife, or shall cohabit with her in any other
place.26 Moreover, adultery imposes a higher penalty on the offending wife compared to
the offending husband with the former being punished with prision correccional in its
medium and maximum periods while the latter is punished with prision correccional in
its minimum and medium periods.

Article 247 of the RPC?7 justifies the death or physical injuries inflicted on wives
when caught committing sexual intercourse with another person and daughters below the
age of eighteen. Under the law this act shall only be penalized with destierro, a lighter
penalty compared to the penalties of parricide and serious physical injuries.

Article 247 is a problematic and outdated provision that violates the right to life
and dignity of women and girls. The fact that this provision is only applicable to situations
involving wives and daughters and not fathers and sons emphasizes the gender-based
discrimination behind this provision, presumes that women and girls should act in a
“proper conduct”, and belittles the lives of women and girls by presuming that a woman’s
honor and dignity is tied down to their virginity and sexunal conduct.

Recommendation and Conclusion

The Commission highly appreciates the initiative of the legislators to equalize and
remove the gender bias in our current law on marital and familial matters. While it is true
that international standards dictate that laws criminalizing marital infidelity be
decriminalized, the Commission maintains that the State’s unique position of having no
divorce as a remedy for the offended spouse and having a Constitution that highlights the
importance of marriage and the family warrants the equalization of adultery and
concubinage rather than its decriminalization.

The Commission also emphasizes the urgent need to repeal Article 247 of the RPC.
This provision has no place in the modern society that recognizes the primacy of the equal

25 An Act Revising The Penal Code And Other Penal Laws [REVISED PENAL CobE}, Act No. 3815, art. 333 (1930).

26 Id. art. 334.

27 ARTICLE 247. Death or Physical Injuries Inflicted Under Exceptional Circumstances. — Any legally married person
who, having surprised his spouse in the act of committing sexual intercourse with another person, shall kill any of
them or both of them in the act or immediately thereafter, or shall inflict upon them any serious physical injury, shall
suffer the penalty of destierro. If he shall inflict upon them physical injuries of any other kind, he shall be exempt
from punishment. These rules shall be applicable, under the same circumstances, to parents with respect to their
daughters under eighteen years of age, and their seducers, while the daughters are living with their parents. Any
person who shall promote or facilitate the prostitution of his wife or daughter, or shall otherwise have consented to
the infidelity of the other spouse shall not be entitled to the benefits of this article.
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right to life and sexual self-determination of women and the youth. The Commission,
therefore, supports all bills seeking to repeal Article 247 of the RPC.

On the topic of adultery and concubinage, the Commission recommends the filing
of a substitute bill seeking to equalize the elements and penalty of Article 333 and Article
334 of the RPC, subject to the following comments:

a. Inclusion of virtual sex as a form of marital infidelity, as stated in Section 2 of
House Bill No. 2208. Even without sexual intercourse, virtual sex with another
person who is not the spouse of the offender encroaches upon the sanctity of
marriage and could be harmful to the family. Including virtual sex in marital
infidelity simply addresses one of the gaps of the law resulting from society’s
modernization.

b. Holding Muslims and Indigenous Peoples liable for marital infidelity should
they engage in sexual intercourse or virtual sex with another person other than
those recognized by their faith and traditions, as stated in Section 2 of House
Bill No. 2208 - This provision, while seeking to prohibit extramarital affairs,
takes into consideration the autonomy and different culture of Muslims and
Indigenous Peoples.

c. Barring the offended spouse from instituting criminal prosecution should they
also be guilty of marital infidelity or should they abandon their spouse without
just cause for a period of at least one year, as stated in Section 3 of Senate Bill
No. 212 and Section 4 of Senate Bill No. 1896 - This provision protects the
spouse who have been wronged first. Truly, a person claiming to be a victim
must come to the courts with clean hands before they can seek accountability.
A person who cheated first must not claim innocence when he or she was the
first who committed wrong. In the worst-case scenario, this provision would
prevent spouses who are both guilty from misusing the law.

On the other hand, having been abandoned by one’s spouse, for at least a year,
without just cause would not be enough to justify a person to enter into
extramarital affairs. Abandonment is reprehensible and it is a valid ground for
legal separation, under Art. 55 of the Philippine Family Code. It should not
however cause the collapse of a marriage by entering into extramarital affairs,
when there is no clear intention to do so. It violates the sanctity of marriage as
a social institution, which is protected by the State.28 At the very least, the
abandoned spouse can initiate legal separation, annulment, or nullity of
marriage, whenever grounds exist to justify any of the latter action.

d. The Commission is not amenable to the proposal of Section 4 of Senate Bill No.
1140 stating that “Nothing herein shall prevent the offended spouse, the
parents and parent-in-law of the offended spouse or the children of the
offended and guilty spouses from filing the appropriate civil action under the
civil code”. While the Commission understands the need to penalize marital
infidelity to ensure that marriage and the family is protected, the Commission
maintains that both spouses have a right to their privacy. As such, the

28 Art. XV Sec. 2 of the 1987 Philippine Constitution
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Commission can not support allowing the parents, parents-in-law, and their
children to file a civil action.

ISSUED this 13t day of December 2023, Quezon City, Philippines.

RICHARD P. PALPAL-LATOC

Chairperson
(On Official Business)
BEDA /A, LS FAYDAH M. DUMARPA
Comjniss\jner Commissioner

Justice MONINA A. ZENAROSA (ret.)
Commissioner
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