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OTHER CRUEL, INHUMAN OR DEGRADING TREATMENT OR

PUNISIIMENT (OPCAT) AND FOR OTHER PURPOSES

The Commission on Human Rights of the Philippines (hereinafter
"Commission"), as the national human rights institution (NHRI) of the country
with Status "A" compliance with the Paris Principles issues this Position Paper on
the bill proposing to establish the national preventive mechanism (NPM) in the
Philippines in compliance with our country's obligations under the Optional
Protocol to the Convention Against Torture and other Cruel, Degrading, or
Inhuman Treatment or Punishment (OPCAT). The Commission welcomes this
opportunity to provide its comments on the proposed House Bill No. 878o
introduced by Rep. Bienvenido M. Abante, Jr. and House Bill No. 8933 introduced
by Rep. Rufus B. Rodriguez before the rgth Congress. We, likewise, express our
unequivocal support for this bill establishing the NPM acknowledging that the
Philippines has been remiss in our obligations under the OPCAT for more than a
decade having acceded to it in April L7,2oL2.

L Introduction

1 UN General Assembly, t)niversol Declototion of Humon Rights, 10 December 1948, 217 A ( t), available at
https://www.rehrvorld.or&/docid/3ae6b3712c.html [accessed 28 July 2023]
2 Office of the High Commissioner for Human Rights, Artrcte 5: Freedom from Tofture, available ot
httos://standu04hu nrishts.orsllavout/files/30on30/UDHR70-3 n30-article5-enc.odf (last accessed 28.luly
20231..
3 lnternational Covenant on Civil and Political Rights art. 7 , opened for signoture Dec. 19, 1966, 999 U.N.T.S. 171
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It is unquestioned that torture and other cruel, inhuman, or degrading
treatment or punishment (hereinafter, "torture") is considered not only as illegal
but also as morally reprehensible. The Universal Declaration on Human Rights
(UDHR) 1 included in its articles a ban on torture as a response to the horrors of
Nazi concentration camps that routinely subjected their prisoners to torture.2 This
ban was replicated into a binding international instrument under the International
Covenant on Civil and Political Rights (ICCPR)3 and was further elaborated into
an international instrument specifically defining and addressing torture through
the United Nations Convention Against Torture and other Cruel, Inhuman or
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Degrading Treatment or Punishment (UNCAT)4, and the OPCAT.s Domestically,
the Philippines recognized the absolute condemnation oftorture by acceding to the
UNCAT and OPCAT, and by passing Republic Act No. 9745, otherwise known as
the Anti-Torture Act of zoo9.6

Torture in the Philippines, however, is still prevalent.T Since the passage of
the Anti-Torture Act in zoo9, we have only had three convictions thus far - one in
2016,8 another in 2o22,s and the latest one in 2oe3.'o It is to be expected since
torture is perpetrated in secret and is committed by persons in authority or even
private individuals under the instigation or with consent or acquiesence of persons
in authority.ll Given its clandestine nature, torture is difEcult to detect, even
moreso because those who are supposed to implement the law are the ones who
commit it. Usually, only the victim and the perpetrator/s would know of the
incidents involving torture. Moreover, on the part of the victims, filing a torture
complaint is very difficult to do given that there have been instances rvhere
complainants were killed after filing their complaint against police officers.12 There
are also insufficient protection mechanisms for victims when they do decide to file
against their alleged perpetrators.13

Some civil society organizations have documented the difficulties in
investigating and prosecuting cases of torture. According to Anasarias, et a1.,4
detainees in police custody rarely assert their right to services such as to medical
and psychological evaluation before and after interrogation because they are
unaware oftheir rights andthe authorities do not have the initiative to inform them
of these rights. Moreover, it sometimes takes days, or weeks (or even months)
before victims of torture are able to see a doctor, where at such time, their wounds

4 Convention Against Torture and Other Cruel, lnhuman, or Degrading Treatment or Punishment, opened Jor
signotute Oec.10, 1984, 1465 U.N.T.S. 85.
s optional Protocolto the Convention against Torture and other Cruel, lnhuman or Degrading Treatment or
Punishment, opened for signdture Feb. 4, 2003, 2375 U.N.T.S. 237.
6 An Act Penalizing Torture and Other Cruel, lnhuman and Degrading Treatment or Punishment and Prescribing
Penalties Therefor [Anti-Torture Act of 2009], Republic Act No. 9745 (2009).
7 Philstar.com, Rights watchdog: Torture by police still prevalent in the Philippines, PHrsrAR, L6 December 2022,
avoiloble ot https;//www.philstar.com/headlines/2O22/f2/$/223L205/rishts-watchdos-torture-police-still

revalent-DhilioDines [Accessed 25 July 20231. See a/so Artemio Oulay, Torture by militory, police rcmoins routine,o

soys rights group, PH|LSTAR, June 26, 2017, ovoiloble dt

srouo (last accessed 28 July 2023).
8 Janvic Mateo, Pom pdnqo cop qets 2 yedrs for torture, PH[sraR, April 2, 2OL6, ovailoble dt

ts-2 rs-tortu re (last accessed 28 Julya

2023r..
e Abby Boiser, et al., Cop guilty of dtug war torturc, frdme-up o/ teers, lNOUIRER. Er, November 24 2022, ovoilobte
ot https://newsinfo.inquirer. net/169718Ucop-auiltv-of-drua-war-torture-frame-up-of-teens (last accessed 28 J uly
2023).
r0 People v. Sherwin William S. Guidangen, et al., CriminalCase No. 3124,07 August 2023.
11 An Act Penalizing Torture and Other Cruel, lnhuman and Degrading Treatment or Punishment and Prescribing
Penalties Therefor lAnti-Torture Act of 2009], Republic Act No. 9745, S 2 (a)-(d), (2009)-
12 See CNN Philippines Staff, 2 cop s foce murder chorges over deoth ol 7s-yeot old in llocos Sur, CNN PHrupptNEs, July
5,2O2O, ovoiloble dt httos://www.cnnohiliooines.com/news/20 /5/two-i locos-su r-coDs-m urde r-cha raers. html2

(last acc€ssed luly 28,2020). See olso Pegeen Maisie Sararafla and Paul Lauro, Policemdn kills 'bottered wile' inside
Nogo City Police Stat on, CEBU DAty NEw'December 25, 2022 (last accessed 28 July 2023).
13 see ANC 24/7, Video, Humdn Rights Wotch: EJfective witness dnd victim protection doesn't exist iIl PH, YouTuBE,

March 30, 2023, ovoilable ot httDs://www.voutube.com/watch?v=-1lmb5Bva9E (last accessed 28luly 2023).
1a Ernesto A. Anasarias, Benito Molino, MD, Edeliza Hernandez, RN, & lerbert Briota, Human Rights, Human
Wrongs: Torture prevention, documentation and prosecution in the Philippines, ar32, ovdilable ot
https://drive-reindex. 101/rORT2012.suppl.1.6.odf (last accessed 28 July 2023)
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from the alleged torture would have already healed.'s Aside from this, victims
sometimes undergo medical checkups from major police or military health centers
where they are merely subjected to a checklist, rather than a thorough medical
examination that could assess their wounds properly.'6 As such, the examination
ofthe doctor or medical examiner would not bear any findings oftorture. These
are just among the challenges that exist that contribute to the enabling
environment for torture, evidenced by the lack of convictions under the Anti-
Torture Act.

The international community recognized that it is insufficient to just
criminalize torture.rT As such, the OPCAT was opened for signature as another
binding international instrument that creates the obligation for the States to
establish their National Preventive Mechanism (NPM).

II. Bfief Historical Background of the Optional Protocol to the
Conuention Against Torture, and other Cruel, Inhurnan, or
D e g r ading Tr e o,tm.ent or Punis htnent

The OPCAT began as a proposal from Jean-Jacques Gautier, a retired Swiss
banker, in the mid-rg7os stating that an international body should be established
that could conduct unannounced visits (preventive visits) to places of deprivation
of liberty and make recommendations to the State with the purpose of preventing
and addressing tofture. 18 At the time, there was still no UNCAT. Hence, his
proposal was considered as one ofthe models to be used in addressing torture, the
other being the criminalization of torture.re However, given the UDHR s ban on
torture, as well as the UN General Assembly Resolution 82f62,2o the LINCAT
adopted to criminalize torture, and Gautier's proposal was considered in the
creation of the OPCAT.

It was particularly challenging to pass a binding international instrument
that would allow an international institution to conduct unannounced visits that
could potentially make public their findings and recommendations. 21 The
international community was not ready to accept such a measure during the r98os
when a draft OPCAT was submitted by Costa Rica, and hence was tabled for further
consideration.22 Because of these turn of events, it was the Council of Europe that
considered passing a regional mechanism bearing the same model introduced by
Gautier, that led to the passage of the European Convention for the Prevention of
Torture (ECPI) and the establishment of the Committee for the Prevention of
Torture (CPT) in 1989.2s Through these regional developments, the international
communit5r continued considering the OPCAT by r99r.2+ The OPCAT as a global

15 ld.
\6 ld.
17 See RacHet Munnav, EUNA STETNIRTE, MArcoM EvAirs ANDANToNTo HA-ro DE WoLF, THc OprloNAr PRorocorrorHE UN
CoNvENTror{ AGA|Nsr ToRTURE (2011}.
re ld. atl.
le ld.
20 Draft convention against torture and other cruel, inhuman or degrading treatment or punishment, G.A. Res.

32162, U.N. ooc. AlREsl32l62loec.8, t9771.
21 supro note 16 at 9.
?2 ld.
23 ld. atlS-
21 ld.
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mechanism became more viable through the initial work of the CPT, and eventually
led to the instrument being adopted in zooz. Although there are variations in the
methods of work between the CPT and the Subcommittee of Prevention of Torture
(SPT), which was created under the OPCAT, the work of the CPT was certainly very
influential during the OPCAT drafting process.2s

ill. The Nrrtional Preuentiue Mechanism Act

Full Corntnitrnent to Pretsent Torfrtre

The Commission fuIly appreciates the inclusion in the Statement of Policy
under Section z of the proposed bills that the State is fully committed to the
prevention of torture as well as in establishing the national preventive mechanism
as part of the State's compliance to the OPCAT by citing the relevant laws and
international instruments that establish the principles and standards on the
absolute condemnation and prohibition of torture. It also establishes a well-
grounded foundation on promoting and protecting the rights ofpeople by ensuring
that the policy ofthe State is people-centered valuing the dignity of every human
person and guaranteeing the full respect for human rights, with particular focus on
persons deprived of liberty, who are most likely to experience torture.

On the Definition of Tenns

The Commission recognizes that some of the definitions proposed by the
bills are adopted from several laws and international instruments such as Republic
Act No. g74g or the "Anti-Torture Act of zoo9," the Revised Penal Code (RPC), as
well as the UNCAT and OPCAT. For instance, we note that the agent of a person in
authority is adopted from Art. r5z of the RPC with some proposed amendments
such as including employnent as a reason for becoming an agent of a person in
authority and expanding the coverage ofthose who may become such an agent, to
those who are from the public or private setting. This ensures that the coverage of
torture may not only be referring to those committed by those belonging to the
government but also by those who are from the private sector, such as those
employed by private hospitals or private mental health facilities.

Other definitions such as on deprivation of liberty, persons deprived of
liberty and place of deprivation of liberty were adopted from Article 4 of the
OPCAT. We note that the place of deprivation of liberty proposes a non-exhaustive
list of such places, which provides guidance on what may be treated as a place of
deprivation of liberty in the Philippines. The Commission also fully appreciates
that the bills propose to encompass "traditional and non-traditional physical
spaces of detention, whether moving or stationary, temporary or permanent,
formally or informally used as detention facilities, or maintained or managed by
public or private authorities under regulation by the Government," which will
ensure that the definition will be able to cover a wide range ofform ofplaces of
deprivation of liberty.

The Commission, Iikewise, supports the new proposed definition on
reprisal, which is further elaborated under Section 16 of the proposed bills, which
is consistent with Article zt of the OPCAT. We also support the definitions of

25 td. at 19
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unannounced visits and unrestricted access, which are similar to the authority
granted to the Commission on Human Rights (CHR) by the Implementing Rules
and Regulations (IRR) ofthe Anti-Torture Act under Section rr. These proposed
definitions are also consistent with Articles r9 and zo of the OPCAT, which refer
to the minimum powers that must be granted to an NPM. The definitions also
provide more powers to the NPM than prescribed by the OPCAT by ensuring that
the powers are firll and unrestricted as elaborated under Section 6 of the bills
similar to those granted to the SPT under Article r4 of the OPCAT. The Commission
notes that this is not the first time that the State will grant visitorial powers to an
institution that are unrestricted since Section rr ofthe IRR ofthe Anti-Torture Act
provides the same powers to the CHR on unrestricted access to places of
deprivation of liberry.zo

On the N ations.l Pr euentiue Mecho:nisrn

The Commission fully supports the creation of the NPM as found under Sec.

4 of the proposed bills as a separate institution from the CHR. This separation will
allow the NPM to function independently from the CHR, which has a separate
mandate on visiting jails and prisons. Moreover, the identity of the CHR in
conducting visits as a National Human Rights Institution may be viewed with
hostility by certain government institutions, which can be an obstacle for the NPM.
This separation between the NHRI and NPM was also recommended by the
National Human Rights Commission of Mongolia (NHRCM) and the Human
Rights Commission of Maldives (HRCM) when they were consulted, noting that
both these institutions function as both the NHRI and the NPM. They noted the
difficulty in balancing the mandates and that they were overburdened with having
both the mandates of an NHRI and an NPM. They also shared some hostility and
hesitation coming from the places of deprivation of liberty that they visit due to
their investigative and prosecutorial mandate clashing with their preventive
mandates.

In terms of the composition of the NPM, we support the proposal that the
membership should include those with expertise in law and medicine, and other
fields as this would provide a holistic approach towards the prevention oftorture.
It also includes members from the non-government organizations who have prior
experience in dealing with torture, as well as members who have been formerly
managing places of deprivation of liberty. Moreover, the inclusion of members
flom the non-government sector is consistent with the recommendations of the
SPT, which adds value to the independence of the NPM. This independence is
further strengthened by Section rz in the proposed bills ensuring that there will be
no conflict of interest between the members and their function as the NPM.

On the Pouers o,nd" Functions of the NPM

The Commission fully supports the enumerated powers and functions of the
NPM under Sections 5 and 6 of the proposed bills, which are further elaborated in
other parts ofthe bills. These powers, as stated earlier in the proposed definitions
of unannounced visits and unrestricted access, are consistent with the OPCAT.
Moreover, they operationalize the exercise of such functions by allowing the NPM
to work together with civil society and relevant government agencies to address

26 Commission on Human Rights, Rules and Regulations lmplementing the Anti-Torture Act of 2OOg, S!!, ovailoble
ot httos://elibrarv.iudiciarv.sov.ph/thebookshelf/showdocs/10/48476 (last accessed 9 October 2023).
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and prevent torture, which is also elaborated under Section 15, It also ensures that
the NPM will function differently from the CHR, taking on a proactive and non-
adversarial approach, which will ensure that the NPM will work as a partner of the
places of deprivation of liberty as well as the authorities managing these places to
improve their system in preventing and addressing torture and other cruel,
inhuman or degrading treatment or punishment. This is in contrast to the
approach of the CH& which is mandated by the 1987 Philippine Constitution to
conduct investigations.

Aside from the visitorial mandates provided to the NPM, they are also given
the power to promote public awareness on torture under Section 5 (i), as well as to
train and capacitate relevant authorities under Section S 0), both of which are
further elaborated under Section r8 of the proposed bills. These mandates are
significant in doing preventive work given that they provide information and the
knowhow in identifoing, handling, addressing, and preventing torture. In addition,
the power to work with the SPT is also consistent with Article zo of the OPCAT.
Furthermore, adding the power to create line offices under Section 5 0) coupled
with the power to create Regional Offices under Section rr will greatly assist in the
capacity of the NPM to operationalize its functions covering the whole of the
Philippines.

IV. Conehrsion

Although there were challenges in passing the OPCAT, the international
community persisted in establishing a mechanism that sought to address torture
through preventive visits. Since then, many countries have established their
respective NPMs and have proven its worth in preventing torture within their
countries. It is with this inspiration that the Commission hopes that our country
will finally establish our owrr NPM to further improve on our work in preventing
tofture in the country as well as to comply with our obligations under the OPCAT.
We, therefore, reiterate our full support on the passage of the proposed bills while
emphasizing that these bills will ensure that the NPM will be able to work
efEciently on its mandates to prevent and address tofture and other cruel,
inhuman, or degrading treatment or punishment.

Issued this zoth day ofN 2023, Quezon City, Philippines.

RICHARD PALP LATOC
rpersonC

/a/^y^
FAYDAH M. bIIMARPA

Commissioner
S

l'tr; O>*-
Justice MONINA A. ZENAROSA (ret.)

Commissioner
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